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The Role and Remit of the
Civil Service Appeal Board

The Civil Service Appeal Board is an advisory non-departmental public body sponsored by the Cabinet Office. It
was established in 1971 on the basis of an agreement between the two sides of the National Whitley Council to
hear appeals by civil servants against dismissal and premature retirement.

Over time, the role of the Board has developed. Its present remit is to hear appeals from civil servants and staff
bodies which offer analogous terms and conditions of service against:

o dismissal and early retirement;

o the non-payment of compensation or the amount of compensation paid under the Civil Service
Compensation Scheme to civil servants dismissed on inefficiency grounds;

o refusal to allow participation in political activities; and

o forfeiture of superannuation.

If the Board concludes that a Department or Agency’s decision has been unfair, it has the power as appropriate to:
. recommend reinstatement, reinstatement with a lesser penalty or re-engagement;

o order the payment of compensation in line either with Employment Tribunal guidelines (in dismissal appeals),
or under the inefficiency terms of the Civil Service Compensation Scheme;

o recommend the granting of permission to take part in political activities; or

o order the payment of superannuation.






APPENDIX 4

Synopsis of Appeals Upheld by the Board

1. BAND B OFFICER DISMISSED ON DISCIPLINARY GROUNDS FOR FAILING TO FOLLOW MANAGERIAL
REQUESTS, LEAVING THE OFFICE WITHOUT PERMISSION AND BREACHING INTERNAL PROCEDURES
BY FAILING TO KEEP HIS SMARTCARD SECURE

Although the Board was content that the Burchell' test had been satisfied, it found the dismissal unfair because

an unsafe process had been followed by the Agency in dealing with this case. The appellant had claimed he

was suffering from work-related stress but was dismissed before Occupational Health Service advice had been
received. The Board also noted that the Agency’s procedures stated that if there was an outstanding grievance,
the manager must consult the HR Business Partner to decide if disciplinary action should be suspended and it
failed to do so.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 50%

POLKEY FACTOR:2 50%

AWARD: £4,061.02

2. BAND B DISMISSED ON INEFFICIENCY GROUNDS DUE TO UNSATISFACTORY ATTENDANCE

The Board concluded that insufficient account had been taken of the appellant’s good recent attendance
record, which confirmed the good prognosis provided in the most recently available Occupational Health
report. The Board regarded it as perverse that the Agency had not allowed the appellant a further period within
which to demonstrate her ability to render regular and effective service.

RESULT: REINSTATEMENT

ACCEPTED: YES

3. BAND A DISMISSED ON INEFFICIENCY GROUNDS DUE TO UNSATISFACTORY ATTENDANCE
Insufficient attention had been paid to the appellant’s improved attendance levels immediately prior to

his dismissal. It was also unclear as to the extent to which the Department had been mindful of their
responsibilities towards him in terms of reasonable adjustments under the Disability Discrimination Act, bearing
in mind his known medical condition.

RESULT: RE-ENGAGEMENT
ACCEPTED: NO
CONTRIBUTORY FAULT: NIL

AWARD: £18,499.21

BHS vs Burchell (Employment Tribunal, endorsed by the Court of Appeal, 1980), i.e. the employer must genuinely believe, on the balance of
probabilities, that the appellant was guilty; there must have been reasonable grounds to sustain that belief and as much investigation into the
matter as was reasonable in the circumstances should have been carried out.

N}

The Polkey factor applies when cases are found unfair on procedural grounds (Polkey vs A E Dayton). The Board can reduce the compensatory
part of the award to reflect the likelihood of dismissal taking place if the correct procedures had been followed correctly.
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11. ADMINISTRATIVE OFFICER DISMISSED ON INEFFICIENCY GROUNDS FOR UNSATISFACTORY
ATTENDANCE

The appellant was diagnosed with stress and depression some three years before being referred to the

Occupational Health Service. Earlier referral and intervention would have provided clear guidance to

management in respect of reasonable adjustments which may have led to an improvement in the appellant’s

absence levels and a possible adjustment to the consideration point when contemplating formal action.

The Board considered that a somewhat mechanistic approach had been adopted when reviewing absence

levels and that no adjustment had been made to the consideration point in recognition of the appellant’s

underlying illness.

RESULT: REINSTATEMENT
ACCEPTED: NO
CONTRIBUTORY FAULT: NIL

AWARD: £25,575.74

12. CHAPLAIN DISMISSED ON DISCIPLINARY GROUNDS FOR BULLYING AND RACIST BEHAVIOUR

The Board found the dismissal both procedurally and substantively unfair. Considerable delay had occurred
during the handling of the investigation. A number of reasons were advanced by the investigators for the delay
in producing their report but no specific explanation was provided in respect of the reasons for the delay of
some 11 months in interviewing the appellant. The Board had a number of concerns in respect of the quality
and integrity of the investigation and noted that the appellant had been denied his right to present witnesses.
In addition to the procedural shortcomings, the Board found that the Agency had failed in its duty of care

to the appellant, particularly with regard to its failure to provide regular updates/explanations for the delay

in progressing the investigation, the lack of any welfare input and the lack of any line management support
during the appellant’s lengthy period of suspension.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: NIL

POLKEY FACTOR: NIL

AWARD: £36,927.62
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24. AIRFRAME FITTER DISMISSED ON REDUNDANCY GROUNDS

Although the Board was generally satisfied with the way in which the appellant’s redundancy had been
handled, it had grave procedural concerns in that the Chief Operating Officer, whose responsibility it had been
to oversee the redundancy programme, had been the Decision Maker as far as the dismissal was concerned
and had also considered the internal appeal. The Board considered it to have been procedurally unfair for the
same person to have dealt with both processes.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 100%
POLKEY FACTOR: 100%
AWARD: £0.00

25. GRADE D3 DISMISSED ON GROUNDS OF THE TERMINATION OF HIS FIXED-TERM CONTRACT
The appellant was dismissed after three years’ service on the termination of his fixed-term contract. At the
internal appeal it was concluded that the dismissal should have been treated as a redundancy, rather than
simply the termination of his fixed-term contract. On that premise, a redundancy payment was made. The
Board concluded that the dismissal was automatically unfair as the Department failed to respect one of the
requirements of the Employment Act 2002 (Dispute Resolution) Regulations 2004 in that it did not provide
an internal appeal against the revised basis for the dismissal.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: NIL
ADJUSTMENT: UPLIFTED BY 50%
AWARD: £61,995.00

26. SUPPORT OFFICER 1 DISMISSED ON DISCIPLINARY GROUNDS FOR GROSS MISCONDUCT

The Board found this dismissal substantively unfair. Although the appellant had committed a disciplinary
offence because she had failed to process files, thereby breaching the Agency’s Intake policy and bringing their
reputation into disrepute, insufficient account had been taken of mitigating circumstances. It was clear that
she had been suffering from anxiety and stress due to her domestic situation and the Agency failed to pay due
regard to its Mental Well Being policy and to Occupational Health advice in reaching their decision.

RESULT: REINSTATEMENT WITH A LESSER PENALTY
ACCEPTED: NO

CONTRIBUTORY FAULT: 50%

AWARD: £37,795.41
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Appendix 4 — Synopsis of Appeals Upheld by the Board

27. BAND B DISMISSED ON DISCIPLINARY GROUNDS FOR GROSS MISCONDUCT

The Board found the dismissal both procedurally and substantively unfair. An excessive amount of time had
been taken to reach the disciplinary hearing stage and the Agency failed to maintain adequate contact with the
appellant during his suspension. The required periodic reviews of his suspension failed to take place. He had
not been interviewed during the course of the investigation, nor was he advised of his right to call witnesses.
The investigation itself had been inadequate and the Decision Maker and Appeal Officer discharged their
obligations in a superficial manner. In the Board’s view, the Agency had been neglectful of its duty of care to
the appellant.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 75%

POLKEY FACTOR: 75%

AWARD: £2,252.59

28. ADMINISTRATIVE OFFICER DISMISSED ON INEFFICIENCY GROUNDS FOR UNSATISFACTORY
ATTENDANCE
This dismissal was found procedurally unfair because the circumstances affecting the employee changed. Her
intermittent, short-term absences were followed by a period of long-term absence, following which she was
dismissed and the Agency confirmed that they followed their long-term sickness absence procedures in dealing
with the case. However, they neglected to obtain a fresh Occupational Health report prior to her dismissal,
asserting the fact that they had obtained one within the previous six months upon which they had been
entitled to rely. The Board felt that a further referral should have been made given the appellant’s assertion
that her medical condition had changed. Furthermore, unsupported assumptions were made with regard to
a psychologist’s report that should also have been passed to Occupational Health for their comment prior to
dismissal being invoked.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: NIL

POLKEY FACTOR: 50%

AWARD: £11,284.10

29. BAND 4 DISMISSED ON DISCIPLINARY GROUNDS FOR ASSAULT

The Board found this case automatically unfair as the Agency failed to respect one of the requirements of the
Employment Act 2002 (Dispute Resolution) Regulations 2004. The appellant was not afforded the opportunity
to make representations to the Decision Maker prior to the decision to dismiss having been taken.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: NIL
ADJUSTMENT: UPLIFTED BY 50%
AWARD: £67,575.00

25



Civil Service Appeal Board: Annual Report 2007/08

30. SKILL ZONE 2 DISMISSED ON GROUNDS OF COMPULSORY REDUNDANCY

The Board concluded that the appellant had not been treated fairly and reasonably and that the decision to
dismiss had not been a safe one, given that notices of redundancy issued to those over 60 years of age had
been withdrawn and that the continuing use of ‘Last in First out’ (LIFO) would inevitably result in the appellant
being treated less favourably than someone over 60 years of age with less service. Although the use of LIFO
was subsequently withdrawn, prior to the expiry of the appellant’s notice of redundancy, no action was taken
to withdraw his notice of redundancy.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: NIL
AWARD: £3,658.32

31. PRISON OFFICER DISMISSED ON DISCIPLINARY GROUNDS FOR CONDUCTING AN
UNPROFESSIONAL RELATIONSHIP WITH A SERVING PRISONER

The Board found the dismissal both procedurally and substantively unfair. Procedurally, its concerns centred on

the Agency’s failure to follow procedures in respect of the use of authenticated documents and its failure to

provide the appellant with details of the allegations in advance of the meeting with the Investigating Officer.

Substantively, it concluded that the Burchell test had not been satisfied in that the Investigating Officer failed

to obtain sufficient evidence to support her findings.

RESULT: RE-ENGAGEMENT
ACCEPTED: NO
CONTRIBUTORY FAULT: 25%

POLKEY FACTOR: NIL

AWARD: £49,927.17

32. BAND D (DRIVING INSTRUCTOR) DISMISSED ON DISCIPLINARY GROUNDS FOR INAPPROPRIATE
BEHAVIOUR TOWARDS STUDENTS

The Board had concerns that, with no further evidence, the outcome of an investigation was overturned and a

second investigation undertaken. This followed an appeal against the handling of a related grievance raised by

the appellant. The second investigation, carried out by the person who had incorrectly handled the grievance,

failed to satisfy the Burchell test by not seeking or obtaining sufficient evidence to support the conclusion.

The Board was also concerned that three similar cases in the same establishment had not resulted in dismissal

despite the allegations having been admitted.

RESULT: REINSTATEMENT

ACCEPTED: YES
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Appendix 4 — Synopsis of Appeals Upheld by the Board

33. ASSISTANT OFFICER DISMISSED ON INEFFICIENCY GROUNDS FOR UNSATISFACTORY ATTENDANCE
The Department had not sought Occupational Health advice following a significant period of absence, due to

a condition known to affect the immune system, for some six months and had applied a tighter attendance
standard to the appellant than to other staff. Even so, he had only exceeded the standard by 4 hours 35
minutes in circumstances which, had he sought prior approval rather than coming to work, he would have
qualified for special leave for domestic purposes.

RESULT: REINSTATEMENT

ACCEPTED: YES

34. GRADE A3 DISMISSED ON INEFFICIENCY GROUNDS FOR UNSATISFACTORY ATTENDANCE

The appellant, who had a history of mental illness throughout her career, albeit controlled by medication, went
on long-term sickness absence following the decision to relocate her job to another area of the country. The
Board found that the Department had not been fair and reasonable in that it did not do all that it could have
to find alternative work at the current location. It had also failed to obtain Occupational Health advice and had
not considered alternative solutions to dismissal, such as approved early retirement.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 25%
AWARD: £5,763.75

35. HIGHER EXECUTIVE OFFICER DISMISSED ON DISCIPLINARY GROUNDS FOR FORGING A SIGNATURE
ON A FLEXITIME CLAIM TO WHICH SHE WAS NOT ENTITLED

The Board found that the Burchell test had not been satisfied in that, despite requests by the appellant,

insufficient investigation had been carried out so that the conclusion that she had, on the balance of

probabilities, forged the signature had been unsafe. It also considered that inferences about the appellant’s

honesty and integrity made at the appeal stage had been insufficiently substantiated. The Board also had

concerns about consistency of the penalty.

RESULT: REINSTATEMENT
ACCEPTED: NO
CONTRIBUTORY FAULT: NIL

AWARD: £27,103.35

27



Civil Service Appeal Board: Annual Report 2007/08

36. ADMINISTRATIVE OFFICER DISMISSED ON DISCIPLINARY GROUNDS FOR UNAUTHORISED
ABSENCE

The Board was satisfied that this case had been dealt with correctly up to and including the decision-making

stage. However, between the decision and the internal appeal, new medical information became available and

the Board felt it was remiss of the Agency not to have referred matters to Occupational Health at that stage,

particularly as the appellant was an employee of long standing, whose attendance record, until recently, had

been satisfactory.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 25%
AWARD: £32,697.57

37. SENIOR PRISON OFFICER DISMISSED ON DISCIPLINARY GROUNDS FOR MAKING A FALSE
STATEMENT

Although the appellant admitted that he had, in the immediate aftermath of an incident, written a draft use of

force report which did not mention that a colleague had assaulted a prisoner, the Board concluded that he had

not made a false statement since he had never submitted it. Indeed, he had reported the assault by telephone

before submitting an accurate report the following day. The Decision Maker had insufficient evidence to

conclude that the appellant would have submitted the report as originally drafted if he had felt that he could

get away with protecting a colleague. In that respect, the Burchell test had not been satisfied.

RESULT: REINSTATEMENT

ACCEPTED: NO (BUT AGREED TO RE-ENGAGEMENT)

38. GRADE B3 DISMISSED ON DISCIPLINARY GROUNDS FOR ACCESSING A COLLEAGUE’'S COMPUTER
AND PASSING CONFIDENTIAL INFORMATION TO A THIRD PARTY
The appellant had initially been dismissed for conspiring to defraud a colleague with whom he had conducted
an affair. The dismissal was overturned on appeal as a result of the police dropping a charge of fraud against
him. However, the appellant was still dismissed but on fresh charges that he had accessed his colleague’s
computer and passed confidential information to a third party. The Board found the dismissal automatically
unfair as the Agency had failed to respect its obligations under the Employment Act 2002 (Dispute Resolution)
Regulations 2004 in that it failed to inform the appellant of the new charges in advance and it had not
afforded him the right of internal appeal against the decision to dismiss him on those grounds.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 50%
ADJUSTMENT: UPLIFTED BY 50%
AWARD: £35,421.06
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Appendix 4 — Synopsis of Appeals Upheld by the Board

39. SENIOR PRISON OFFICER DISMISSED ON MEDICAL INEFFICIENCY GROUNDS FOR UNSATISFACTORY
ATTENDANCE

The Board concluded that the Agency should have done more to address the causes of the work-related

stress which had resulted in the appellant’s absence through depression. It should either have tried to arrange

a transfer to another establishment where the appellant had previously worked regularly and effectively or

attempted mediation through the Advisory, Conciliation and Arbitration Service (ACAS) which had been offered

and accepted by the appellant.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: NIL
AWARD: £8,370.00

40. PRISON OFFICER DISMISSED ON DISCIPLINARY GROUNDS FOR USING ABUSIVE LANGUAGE
TOWARDS A SENIOR OFFICER AND FAILING TO OBEY LAWFUL AND REASONABLE ORDERS

The Board found the dismissal procedurally unfair. The investigation report had, contrary to natural justice,

contained details of previous disciplinary charges which had not been proven, of spent convictions and

of the appellant’s sickness absence record. There had also been significant delays in the completion of

the investigation.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 75%

POLKEY FACTOR: 75%

AWARD: £4,555.24

41. TRAFFIC OFFICER SUPERVISOR DISMISSED ON DISCIPLINARY GROUNDS FOR VARIOUS INSTANCES
OF MISCONDUCT

The Board found that the Burchell test had not been met in respect of a number of the charges faced by the

appellant. There were not genuine grounds to sustain the belief that he was guilty of failing to act in a safe

way in searching an abandoned vehicle nor that he had undertaken Special Constable activities while on duty.

More investigation into these matters should have been carried out. The Board was also concerned about the

independence of the investigation and the intemperate and prejudicial involvement of line managers.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 25%
AWARD: £37,153.85
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42. SENIOR ASSURANCE OFFICER DISMISSED ON DISCIPLINARY GROUNDS FOR GROSS MISCONDUCT
This case involved the dismissal of an officer who had been found guilty of accessing internet sites featuring
sexually explicit material. He had been charged with a similar offence several years earlier, at which stage he
had been given a first and final warning. However, at the time of the earlier offence, management was made
aware that he was suffering from depressive and mental health problems, a consequence of which was that
he accessed such sites to further depress himself and to increase his self-loathing. A similar medical report
was produced following the second offence. The Board found the dismissal unfair because, at the time of the
original offence, the Department had every opportunity to remove his access to the internet, which was not
required for his specific job. Their failure to remove temptation from his path, coupled with the Occupational
Health opinion that he did not have the mental capacity to make decisions about the type of material he was
studying, rendered his dismissal unfair.

RESULT: REINSTATEMENT

ACCEPTED: YES

43. GRADE A2 DISMISSED ON INEFFICIENCY GROUNDS FOR UNSATISFACTORY ATTENDANCE

By failing properly to interpret the terms of the Occupational Health advice, the discussion between the
appellant and the HR Adviser, which was normally required in such circumstances, did not take place. In

the Board's view, it was clear that the Occupational Health advice indicated that the appellant was likely to
return to work within a reasonable period, albeit that the Department had interpreted its contents differently.
Furthermore, if the meeting between the appellant and the HR Adviser had taken place, HR would have

been made aware, as was line management, of further information from the appellant’s GP which indicated

an earlier return to work than had originally been anticipated. Consequently, the dismissal had taken place
without due consideration having been given to the most recent up-to-date medical information. Undue weight
appeared to have been given to the views of the appellant’s managers as against the medical evidence. It also
appeared that material new evidence had deliberately not been taken into account at the internal appeal stage.
RESULT: COMPENSATION

CONTRIBUTORY FAULT: NIL

AWARD: £2,961.48
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Appendix 4 — Synopsis of Appeals Upheld by the Board

44. PRISON OFFICER DISMISSED ON DISCIPLINARY GROUNDS FOR UNPROFESSIONAL CONDUCT
WITH A PRISONER

The Board found the dismissal procedurally unfair, primarily because the appellant had been denied access

to evidence obtained during a preliminary investigation contrary to the Agency’s procedures. There were also

concerns about the Governor’s decision not to call a key witness, having initially said that he would, and about

various procedural delays.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 100%

POLKEY FACTOR: 100%

AWARD: NIL

45. PRISON OFFICER DISMISSED ON DISCIPLINARY GROUNDS FOR HAVING A CONVICTION FOR
COMMON ASSAULT

Although the Board was satisfied that the Burchell test had been met, it found the dismissal procedurally unfair

as it considered that the Appeal Officer had exceeded his authority by introducing new issues which had not

been put to the appellant at the disciplinary hearing.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 100%

POLKEY FACTOR: 100%

AWARD: NIL

46. PRISON OFFICER DISMISSED ON DISCIPLINARY GROUNDS FOR BULLYING AND HARASSMENT
The Board found the dismissal both procedurally and substantively unfair. It concluded that there were three
significant procedural flaws. The Decision Maker had not been sufficiently independent, there had been a lack
of clarity as to the exact nature of the charge against the appellant and there had been delay in bringing the
disciplinary process to a conclusion. Substantively, the Board concluded that the Burchell test had not been
satisfied. The Decision Maker had, in effect, reinvestigated the case under the auspices of the disciplinary
hearing and refused to adjourn the hearing to allow for the Investigating Officer to attend as a witness, where
he could have provided clarity on various points. In the circumstances, the Board was not convinced that the
balance of probabilities test had been fully met.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: NIL

POLKEY FACTOR: NIL

AWARD: £49,066.58
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47. PRISON OFFICER DISMISSED ON INEFFICIENCY GROUNDS FOR UNSATISFACTORY ATTENDANCE
Having considered the appellant’s past absence record and medical advice, the Agency concluded that the
appellant’s sickness record would not improve. The Board felt this was a perverse interpretation of the situation.
It was concerned that too much weight had been given to the prediction of future absence and that little
consideration appeared to have been taken of the significant improvement in the appellant’s sickness record

or the specific advice, provided by the Occupational Health Adviser, which confirmed that the appellant was
capable of regular and effective service and that there was no reason to expect recurrent ill health. The Board
concluded that the Agency had been unreasonable in deciding that the appellant would not be able to provide
regular and effective future service.

RESULT: REINSTATEMENT

ACCEPTED: NO

AWARD: AGENCY NEGOTIATED A FINANCIAL SETTLEMENT WITH THE
APPELLANT

48. BAND B DISMISSED ON INEFFICIENCY GROUNDS FOR UNSATISFACTORY ATTENDANCE

The Board found the dismissal to be procedurally unfair. There had been more than 10 months between the
referral to the Decision Maker and the meeting with her and a further delay in notifying the appellant of the
outcome. Furthermore, the appellant should not, in accordance with the Agency’s procedures, have been
‘dismissed following unsatisfactory attendance’ but rather her contract should have been ‘terminated on the
grounds of ill health’ because there had been an underlying medical condition.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 25%

POLKEY FACTOR: 100%

AWARD: £634.03

49. ADMINISTRATIVE ASSISTANT DISMISSED ON DISCIPLINARY GROUNDS FOR UNAUTHORISED
ABSENCE
The Board found the dismissal to be procedurally unfair. Although the Agency had followed its disciplinary
procedures correctly until the referral to the Decision Maker, the appellant was then dealt with under the
Attendance Management procedures even to the extent of being awarded compensation under the Civil
Service Compensation Scheme. Consequently, the appellant had not been aware that he was subject to
disciplinary action at that point nor of the exact charges he was facing. Nor was there any evidence of
mitigation being taken into account by the Decision Maker.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 50%

POLKEY FACTOR: 50%

AWARD: £5,007.39
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50. PRISON OFFICER DISMISSED FOR MEDICAL INEFFICIENCY ON GROUNDS OF UNSATISFACTORY
ATTENDANCE

The Board concluded that the dismissal had been unfair because the Agency had applied the wrong chapter

of its Attendance Management procedures. Had it applied the correct chapter, the appellant would not have

been dismissed since, absences due to injuries from assaults at work having been discounted, she would not

have reached the trigger point for formal action. The Board also considered that the Agency had wrongly

interpreted the Occupational Health advice as claiming that absences resulting from assaults at work would

necessarily be repeated.

RESULT: REINSTATEMENT

ACCEPTED: YES

51. BAND B DISMISSED ON INEFFICIENCY GROUNDS FOR UNSATISFACTORY ATTENDANCE

The appellant was unable to return from maternity leave because she was suffering from a maternity-related
condition. The Board had doubts about the Agency’s decision to regard the condition as pregnancy-related
and therefore to apply its Attendance Management procedures. It concluded that the Agency had been
unreasonable in not seeking Occupational Health advice about the appellant’s condition or considering

a request for a career break.

RESULT: REINSTATEMENT
ACCEPTED: NO
CONTRIBUTORY FAULT: NIL

AWARD: £34,035.31

52. BAND B DISMISSED FOR FAILING TO MEET THE REQUIRED STANDARDS OF ATTENDANCE DURING
PROBATION

The Board found the dismissal procedurally unfair because the Agency had failed to hold any probation

review or to give the appellant the required written warning. Moreover, the Agency had been unreasonable in

unilaterally deciding not to go ahead with a referral to the Occupational Health Service and refusing to consider

a request for a compassionate transfer to another location.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: NIL

POLKEY FACTOR: 50%

AWARD: £4,480.48
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53. PRISON OFFICER DISMISSED ON MEDICAL INEFFICIENCY GROUNDS FOR UNSATISFACTORY
ATTENDANCE

The Board found the dismissal to be procedurally unfair. It considered that the Agency had used the wrong

section of its Attendance Management procedures. It followed the procedures for handling longer-term

sickness absence rather than those for dealing with an unsatisfactory pattern of short-term absences, thereby

denying the appellant the opportunity, following warnings and monitoring, to improve his attendance.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 50%

POLKEY FACTOR: 75%

AWARD: £2,325.00

54. ADMINISTRATIVE ASSISTANT DISMISSED ON DISCIPLINARY GROUNDS FOR FRAUD, DELIBERATE
MALPRACTICE AND DECEPTION

The Board found the dismissal to be substantively unfair. It did not consider that the Department had genuine

grounds to believe that the appellant, who had Asperger’s Syndrome, had acted with any deliberate intent to

deceive or defraud. In deciding that he had done so, the Department had disregarded medical and welfare

advice that he could not always tell right from wrong. The Burchell test had not therefore been satisfied.

Furthermore, the Department had failed to act upon Occupational Health advice that the appellant should

be given mentoring support and provided with sympathetic supervision.

RESULT: RE-ENGAGEMENT
ACCEPTED: NO
CONTRIBUTORY FAULT: NIL

AWARD: £26,533.24

55. CUSTOMER SERVICE ADVISER (BAND B) DISMISSED ON INEFFICIENCY GROUNDS FOR
UNSATISFACTORY ATTENDANCE

The Board found the dismissal to be automatically unfair because the appellant had not been given a personal

internal appeal hearing in contravention of the minimum standard requirements set out in the Employment Act

2002 (Dispute Resolution) Regulations 2004.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: NIL
ADJUSTMENT: UPLIFTED BY 50%
AWARD: £44,494.92
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56. MEDICAL OFFICER DISMISSED ON GROUNDS OF REDUNDANCY

The Board found the dismissal to be automatically unfair because the Agency had failed to follow the minimum
statutory procedures set out in the Employment Act 2002 (Dispute Resolution) Regulations 2004. It had not
consulted the appellant individually, nor provided a written statement of the grounds for dismissal and had not
held a meeting to allow him to make representations. There was no evidence to suggest that the Agency had
attempted to find alternative employment or had considered retraining.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 25%
ADJUSTMENT: UPLIFTED BY 50%
AWARD: £14,112.08

57. SPAN 6 OFFICER DISMISSED ON DISCIPLINARY GROUNDS FOR FAILURE TO PROVIDE MEDICAL
CERTIFICATES
The Board found the decision substantively unfair. The appellant had been dismissed under the Absent
Without Leave (AWOL) procedures for repeated failure to provide proper medical certificates to cover a series
of lengthy absences. The appellant’s behaviour had undoubtedly created difficulties and frustrations for the
Department, as had her continual statements that she was about to return to work which she failed to live up
to. But the Board concluded that the Department had acted unfairly because it had not probed closely enough
into whether the failure to provide the certificates was itself a manifestation of the appellant’s mental health
problems, in which respect there was some evidence. The Department had therefore been wrong to apply the
AWOL procedures rather than those governing absence through ill health. Had it applied the latter it might well
still have dismissed the appellant, but for the correct reasons, and in a way which would have entitled her to
the compensation she had been denied under the AWOL procedures.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: NIL
AWARD: £62,396.44

58. PRISON OFFICER DISMISSED ON GROUNDS OF UNSATISFACTORY ATTENDANCE

The Board found the dismissal automatically unfair as the Agency failed to follow the minimum standard
requirements set out in the Employment Act 2002 (Dispute Resolution) Regulations 2004. The appellant was
not afforded the opportunity to attend a meeting to present his case prior to the decision to dismiss having
been taken. Local management had proceeded directly to dismissal on the advice of central HR, apparently
given because of the terms of the previously issued written warnings and because a fresh calculation of his
attendance score took the appellant over the threshold for dismissal.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: NIL
ADJUSTMENT: UPLIFTED BY 50%
AWARD: £6,200.00
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59. NIGHT PATROL OFFICER DISMISSED ON DISCIPLINARY GROUNDS FOR BEING ASLEEP ON DUTY
OUTSIDE MEAL BREAK TIMES

The Board found the dismissal to be substantively unfair because it was not satisfied that the Burchell test had

been met. There had been insufficient investigation to provide genuine grounds to sustain the belief that the

appellant had deliberately intended to fall asleep or that he was not on a meal break at the time. The appellant

was a known diabetic who had later that night been having difficulty with his blood sugar levels and the

Agency had failed to follow its agreed pattern of regular visits to check that the appellant was fit. The Board

also had concerns about some procedural shortcomings and the consistency of treatment in this case.

RESULT: REINSTATEMENT

ACCEPTED: YES

60. SENIOR PRISON OFFICER DISMISSED ON GROUNDS OF INEFFICIENCY DUE TO UNSATISFACTORY
ATTENDANCE

The Board found this case automatically unfair as the Agency failed to abide by the requirements of the

Employment Act 2002 (Dispute Resolution) Regulations 2004. The appellant had not been advised when

invited to attend a capability hearing that dismissal was being contemplated or that dismissal could be one

of the possible outcomes.

RESULT: RE-ENGAGEMENT

ACCEPTED: YES

61. OPERATIONAL MANAGER DISMISSED ON DISCIPLINARY GROUNDS FOR FRAUDULENTLY MAKING
EXPENSE CLAIMS
The Board found the dismissal substantively unfair. The appellant, who suffered from sleep apnoea, claimed in
the course of the disciplinary proceedings that his condition had affected the way he had done his job and his
state of mind in relation to the allegations made against him. Whilst the circumstances of the allegations had
been the subject of a disciplinary investigation, the Agency had not made a referral to its Occupational Health
Service advisers to investigate and assess the seriousness of his condition and the likely impact it could have
had on his approach to official travel, excess fares and claiming for them. The Board was therefore not satisfied
that the Burchell test had been fully met and, in the absence of a qualified medical opinion, that the dismissal
decision was a safe one.

RESULT: REINSTATEMENT
ACCEPTED: NO
CONTRIBUTORY FAULT: NIL

AWARD: £54,959.77
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62. EXECUTIVE OFFICER DISMISSED ON DISCIPLINARY GROUNDS FOR GROSS MISCONDUCT

The investigation had been insufficiently thorough to satisfy the Burchell test. The Board considered that the
appellant’s flexitime sheets should have been examined to check whether he had been in the office at the times
the unauthorised accesses to the Agency’s IT systems were made.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 75%
AWARD: £3,958.13

63. ADMINISTRATIVE OFFICER DISMISSED ON DISCIPLINARY GROUNDS FOR GROSS MISCONDUCT
Insufficient account had been taken at various stages of the disciplinary process of the possibility that the
appellant had been subject to bullying and that this might have influenced his subsequent behaviour with
regard to colleagues and management. The Board found it regrettable that this aspect was overlooked, not
only during the investigation, but also at the decision-making and internal appeal stages. Had proper attention
been paid to this possibility, an independent investigator would have been appointed to take matters forward.
RESULT: REINSTATEMENT WITH A LESSER PENALTY

ACCEPTED: YES

64. SENIOR EXECUTIVE OFFICER DISMISSED AT THE END OF HER FIXED-TERM CONTRACT

This dismissal was found unfair because the Department had failed to respect the terms of the statutory
dismissal and disciplinary procedures enshrined in the Employment Act 2002 (Dispute Resolution) Regulations
2004. They failed to advise the officer of her right of appeal against their decision to terminate her
appointment. Furthermore, the reasons for her dismissal had not been clearly articulated to her. The Board also
felt that, by denying her access to a redeployment pool, the Department had exposed itself to the risk of a
charge of treating a fixed-term worker less favourably on grounds of their status.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: NIL
AWARD: £1,395.00

65. ADMINISTRATIVE OFFICER DISMISSED ON DISCIPLINARY GROUNDS FOR GROSS MISCONDUCT
This dismissal was found to be unfair because the Department had failed to respect the standard statutory
procedures embodied in the Employment Act 2002 (Dispute Resolution) Regulations 2004 in that it did not

set out in writing the appellant’s alleged conduct which had led them to contemplate taking disciplinary

action against her. Furthermore, some of the evidence alluded to at the disciplinary hearing should have been
presented to the appellant and her representative earlier, to allow them sufficient time to prepare. The Board
also felt that insufficient attention had been paid by the Department in ensuring that its decision was consistent
with other comparable cases.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 100%
AWARD: NIL

37



Civil Service Appeal Board: Annual Report 2007/08

66. GRADE 4 DISMISSED ON GROUNDS OF REDUNDANCY

This dismissal was found unfair because, although in cases of collective redundancies, Departments and
Agencies were not required to offer to each individual involved the opportunity of an oral hearing at the
internal appeal stage, which constituted an exemption under the terms of the standard statutory procedures
embodied in the Employment Act 2002 (Dispute Resolution) Regulations 2004, the Department seemed to
have offered that opportunity to some individuals in a collective redundancy situation and not to others. The
Board considered that this constituted a procedural unfairness. Furthermore, as the redundancy approached,
the Department appeared to have amended the contractual terms of the individuals involved, which made their
ability to find new positions more difficult.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 75%

POLKEY FACTOR: 100%

AWARD: £581.25

67. EXECUTIVE OFFICER DISMISSED ON INEFFICIENCY GROUNDS FOR POOR PERFORMANCE

The second stage of the performance management procedures was invoked before the allotted timescale for
the first stage had expired. Moreover, at the final written warning stage, no performance targets were set, nor
were ways in which the appellant’s performance might be improved explained to him. It was also considered
that the Agency could have been more pro-active in helping him address his training needs. By not establishing
a clear improvement action plan with him, the Agency had failed in its duty of care towards the appellant.

RESULT: RE-ENGAGEMENT
ACCEPTED: NO
CONTRIBUTORY FAULT: 25%

AWARD: £35,236.49

68. INDUSTRIAL GRADE 3 COOK DISMISSED ON DISCIPLINARY GROUNDS FOR ASKING A PRISONER
TO LIE IN THE COURSE OF AN INVESTIGATION

The Board concluded that the tests enshrined in Burchell had not been adequately met. Without a further

interview with the prisoner having been undertaken, the Board was not persuaded that the Decision Maker

had been justified in reaching the conclusion that the appellant had lied or that, on the basis of third-party

evidence, it had been proven, on the balance of probabilities, that the appellant had asked the prisoner to lie.

RESULT: REINSTATEMENT

ACCEPTED: NO
AWARD: AGENCY NEGOTIATED A FINANCIAL SETTLEMENT WITH THE
APPELLANT

38



Appendix 4 — Synopsis of Appeals Upheld by the Board

69. PRISON OFFICER DISMISSED ON DISCIPLINARY GROUNDS FOR ASSAULTING A SENIOR OFFICER
The Board found this case to be substantively unfair on two grounds. Firstly, the Burchell test had not been
satisfied in that the Board could not understand how, given the evidence presented, the Decision Maker could
conclude on the balance of probabilities that the appellant had been guilty. Secondly, the Board concluded
that it had been unfair to appoint, despite objections from the appellant, a Decision Maker who had been a
key witness in a previous disciplinary case involving the appellant and who therefore could not be said to have
been impartial.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 25%
AWARD: £35,236.49

70. PRISON OFFICER DISMISSED ON GROUNDS OF MEDICAL INEFFICIENCY FOR UNSATISFACTORY
ATTENDANCE

The Board found this case to be automatically unfair as the Agency failed to follow one of the requirements

of the Employment Act 2002 (Dispute Resolution) Regulations 2004 in that it failed to set out in writing the

circumstances which led it to consider dismissing the appellant.

RESULT: RE-ENGAGEMENT
ACCEPTED: NO
CONTRIBUTORY FAULT: 25%
ADJUSTMENT: 10%

AWARD: £14,105.00

71. GRADE C4 DISMISSED ON GROUNDS OF COMPULSORY REDUNDANCY

The Board found this case to be substantively unfair. It was not persuaded that the Department had done

as much as it could have, or had done for other staff, to help the appellant find alternative employment.

The Board was unimpressed by the fact that the appellant had been issued with a retrospective Notice of
Redundancy. It also found the appeal process to have been unsafe because the grounds for rejecting the appeal
were factually incorrect.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: NIL
AWARD: £930.00
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APPENDIX 5

Performance Against Targets 2007/08

Hearings

Hearings to be heard within 18 weeks of receipt in 90% of cases.

Heard Average Number of % Within Target
Weeks to Hearing
18 15 (14

April (17) ) 100%
May 24 (18) 14 (14) 100%
June 29 (17) 15 (15) 100%
July 27 (20) 15 (15) 100%
August 26 (17) 16 (15) 100%
September 21 (26) 16 (15) 100%
October 32 (25) 16 (15) 94%
November 26 (29) 17 (14) 77 %
December 14 (10) 16 (14) 93%
January 27 (26) 17 (15) 81%
February 26 (30) 18 (15) 65%
March 30 (25) 16 (14) 93%

300 (260) 16 (15) 92%

Decision Letters Issued

Letters to be issued within 24 hours of hearing in 95% of cases.

All decision letters were issued within the target period during 2007/08.
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-

Reports Issued

Reports to be issued within 20 working days of hearing in 95% of cases.

Month Reports Issued Average Number of % Within Target
(2006/07 figures in brackets) Working Days to Issue

April 1(17) 10) 100%
May 19 (20) ( 0) 100%
June 36 (18) 2(9) 100%
July 14 (16) 3(9) 100%
August 27 (18) 10 (10) 100%
September 22 (19) 17 (10) 100%
October 26 (32) 17 (10) 100%
November 30 (27) 20 (12) 100%
December 24 (18) 17 (10) 100%
January 19 (16) 16 (10) 100%
February 21(22) 16 (12) 100%
March 33 (31) 7 (13) 100%

292 (254) 15 (10) 100%

Compensation Awards

Awards to be issued within 15 working days in 100% of cases.

Month Awards Issued Average Number of % Within Target
(2006/07 figures in brackets) Working Days to Issue

April 0(3) 9)
May 0@3) ( 1) =
June 0(0) 0(0) -
July 4 (4) (10) 25%
August 1(3) 5 (8) 100%
September 4 (4) 9(9) 100%
October 6 (0) 6 (0) 67%
November 2 (4) 34 (9) 50%
December 1(3) 83 (10) 100%
January 9(2) 19 (21) 33%
February 8 (0) 18 (0) 50%
March *22 (14) 16 (10) 68%
*57 (40) 25 (10) 60%

* Includes 16 awards made in 2008/09 in respect of unfair decisions taken by the Board in the previous financial year.
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APPENDIX 6

Results of Customer Satisfaction Surveys Issued 2007/08

Number of forms issued: 840 Number of forms returned: 284 (34%)

Appellant 58
Appellant’s representative 66
Department or Agency representative 160

Written information about the Civil Service Appeal Board

2. Understanding the guidance notes — were they easy or difficult?

e, ™ e

Appellant 100% -
Appellant’s representative 100% -
Department or Agency representative 99% 1%

3. Did the guidance notes provide enough information to assist you in preparing your case?

Appellant 91% 9%
Appellant’s representative 94% 6%
Department or Agency representative 99% 1%

Your dealings with the Secretariat

4. Did you telephone the Secretariat?

Appellant 52% 48%
Appellant’s representative 71% 29%
Department or Agency representative 58% 42%
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5a. Were the staff helpful?

Appellant 100% =
Appellant’s representative 100% -
Department or Agency representative 100% =

5b. Was your query answered to your satisfaction?

Appellant 100% =
Appellant’s representative 100% -
Department or Agency representative 99% 1%

6. Did you write to the Secretariat?

Appellant 55% 45%
Appellant’s representative 60% 40%
Department or Agency representative 24% 76%

7. Were you sent a response within 10 working days?

Appellant 100% =
Appellant’s representative 92% 8%
Department or Agency representative 100% -
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8. Were you satisfied with the response?

Appellant 97% 3%

Appellant’s representative 92% 8%

Department or Agency representative 100% =
The hearing

9. When the format of the hearing was explained to you was it is easy to understand?

Appellant 97% 3%
Appellant’s representative 100% -
Department or Agency representative 100% -

10. Overall, were you satisfied with the service you received from the Secretariat?

Appellant 98% 2%
Appellant’s representative 100% -
Department or Agency representative 100% -
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APPENDIX 7

Appeals Received and Heard 1998/99 to 2007/08
|| AppealsReceived | Appeals Heard | __Successful Appeals|

1998/99 165 168 21%
1999/00 216 158 22%
2000/01 238 161 27%
2001/02 255 207 26%
2002/03 321 210 24%
2003/04 357 257 21%
2004/05 396 237 20%
2005/06 376 253 22%
2006/07 409 260 25%
2007/08 479 300 27%
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