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24. PRISON OFFICER DISMISSED ON INEFFICIENCY GROUNDS FOR UNSATISFACTORY
ATTENDANCE

Up to the time of dismissal, the Board was satisfied that the process followed by the Agency had
been correct and that due account had been taken of fairness and reasonableness. However, by
the time of the internal appeal, the situation had changed in that the appellant had produced a
letter from his GP which indicated his injury had been caused in the workplace and that this had
been the cause of a number of absences which had occurred after the final written warning was
issued and which immediately preceded the decision to dismiss. The Area Manager hearing the
appeal disregarded the new medical evidence, concluding that discounting these absences would
not have precluded the move towards dismissal. For the Area Manager not to have considered it
appropriate to refer the case back to the establishment to investigate whether or not sick leave
excusal for part or all of the period when the appellant was suffering from the injury was, in the
Board’s view, a sufficiently serious deficiency to render the dismissal unfair.

RESULT: REINSTATEMENT
ACCEPTED: NO
CONTRIBUTORY FAULT: 50%
AWARD: £19,464.03

25. EXECUTIVE OFFICER DISMISSED ON DISCIPLINARY GROUNDS FOR ABUSE OF HER
OFFICIAL POSITION

Whilst the Board was content that the Burchell test had been satisfied and that the 
Department was entitled to come to its decision to dismiss, it determined that the way in 
which the procedures had been followed was materially flawed. Despite the Department’s
procedures stating that investigations should be commissioned within 10 days and completed
within 13 weeks, the investigation in this case was not commissioned within the 10 days and
took some 23 weeks to complete. These delays were compounded by it taking two months
between receipt of the fact-finding investigation report and the issue of the charge letter, and 
a further 12 weeks before the appellant was notified of the outcome of the disciplinary hearing.
The Board concluded that the Department’s reasons for the delays lacked substance. They
showed a lack of rigour in the managing of the case and a lack of consideration for the effect 
on the appellant.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 100%

100% POLKEY FACTOR
AWARD: £0.00
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26. ADMINISTRATIVE ASSISTANT DISMISSED ON GROUNDS OF FAILED PROBATION 
DUE TO UNSATISFACTORY ATTENDANCE

Whilst the Board accepted that the Agency had sought to treat the appellant fairly in some ways,
it identified a number of shortcomings that rendered the dismissal unfair. The appellant had
received a formal written warning which stated that, if the warning period was successfully
completed, a two-year period of monitoring would follow. Despite having no further absences
during the warning period, the Agency moved to dismissal at the end of the probationary period.
The Board regarded this as manifestly unfair given that the warning letter lacked clarity and
made no specific reference to the probationary period ending irrespective of the dates included 
in a formal written warning letter. The Board also considered that the Agency, having agreed to
the appellant’s request to be downgraded to Administrative Assistant, should have ‘wiped the
slate clean’ and allowed her a fresh period of probation to allow her to demonstrate satisfactory
attendance, performance and conduct in that grade. It was also felt unreasonable that, in
calculating the appellant’s absences which led to the decision not to confirm probation, the
Agency had taken those into account which occurred during a period of temporary employment
prior to her becoming a permanent employee. The Board concluded that if the Agency had been
concerned about absence levels during the period of the appellant’s temporary employment,
then she should not have been recruited to the permanent staff. To resurrect the absences during
the temporary period of employment to support their case for dismissal was, in the Board’s view,
unacceptable.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: NIL
AWARD: £5,886.22

27. ADMINISTRATIVE OFFICER DISMISSED ON DISCIPLINARY GROUNDS FOR THEFT

Whilst the Board was satisfied that the Agency was entitled to come to its decision to dismiss 
the appellant on the balance of probabilities, it determined that the case was procedurally 
flawed. It took six months between the incident occurring and the appellant being interviewed.
The subsequent investigation took a further six months to complete before it taking another 
six months for the Agency to charge the appellant and, subsequently, another four months for 
the internal appeal to be heard. Delays of this magnitude were, in the Board’s view, totally
unacceptable as it was crucial that witnesses and others involved should have been interviewed 
as soon as possible after the incident so that they could more easily have recollected events. 
These criticisms applied both to the investigation interviews and to the hearing.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 60%

100% POLKEY FACTOR
AWARD: £108.00
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28. PERSONAL ADVISER (PAY BAND B) DISMISSED ON INEFFICIENCY GROUNDS FOR
UNSATISFACTORY ATTENDANCE

The Board determined that the Agency’s failure to provide the appellant with a copy of minutes
following meetings constituted a major procedural flaw as this was in direct contravention of 
the Agency’s procedures which stated that all interview notes must be sent to the employee 
for comment and agreement. The Agency’s failure on this account led to two totally different
interpretations of what had been discussed at various meetings. This failure resulted in the 
Board concluding that the dismissal was both procedurally and substantively unfair as it could 
not satisfy itself that matters such as a change of work location, reasonable adjustments and
workplace assessments had been properly addressed, nor that timely reference had been made
to the possibility of dismissal or that the alternatives of medical retirement or a compromise
agreement had been explained to the appellant.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: NIL

NIL POLKEY FACTOR
AWARD: £6,922.26

29. ADMINISTRATIVE OFFICER DISMISSED ON GROUNDS OF FAILED PROBATION 
DUE TO UNSATISFACTORY ATTENDANCE

The Agency failed to produce any papers or persuade the Board that the appellant had been
advised of the attendance criteria that she had to fulfil following the extension of her probation
period. To then dismiss the appellant for not meeting criteria which did not appear to have been
divulged to her was, in the Board’s view, unfair. Furthermore, having been told that the issue of a
formal oral warning would not be proceeded with until a report from the Occupational Health
Advisers had been received, the Board concluded that the appellant was entitled to believe that a
decision on what action would be taken with regard to probation would have depended upon
the Agency’s assessment of the report. As far as the Board could ascertain, the occupational
health report was never received, nor was the appellant given the opportunity to see, or
comment upon, its contents.

RESULT: REINSTATEMENT
ACCEPTED: NO
CONTRIBUTORY FAULT: 50%

50% POLKEY FACTOR
AWARD: £18,029.19

30. INDUSTRIAL GRADE 3 DISMISSED ON INEFFICIENCY GROUNDS DUE TO
UNSATISFACTORY ATTENDANCE

The Board concluded that the decision to dismiss was procedurally unfair as the Agency failed 
to seek a second report from its Occupational Health Advisers. This was a fundamental breach 
of their managing attendance procedures which require a second mandatory referral and that 
this should be carried out by a doctor qualified and specialising in occupational health medicine 
in all cases.

RESULT: REINSTATEMENT
ACCEPTED: NO
POLKEY FACTOR: 75%
AWARD: £18,090.00
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31. ADMINISTRATIVE OFFICER DISMISSED ON INEFFICIENCY GROUNDS DUE TO
UNSATISFACTORY ATTENDANCE

The Board concluded that the decision to dismiss was unfair because the Agency relied on
medical evidence that was out of date and related to a medical condition that had ended some
five months earlier. Despite returning to the Occupational Health Adviser to ascertain whether
the advice remained valid, the Agency neglected to mention that the period of sick absence to
which the earlier advice referred had ceased some months earlier and that they were dealing
with the most recent period of sickness absence. The Board considered that this invalidated the
response the Agency subsequently received from the Occupational Health Service.

RESULT: REINSTATEMENT
ACCEPTED: NO
CONTRIBUTORY FAULT: NIL
AWARD: £16,288.99

32. STORES OFFICER DISMISSED ON DISCIPLINARY GROUNDS FOR A CONVICTION OF
THEFT OF OFFICIAL PROPERTY 

Whilst the Agency based its decision to dismiss on the appellant having been convicted for a
criminal offence, the Board was concerned about the steps taken by them when the verdict was
quashed on appeal in that they did not seek further observations from the appellant, either in
writing or orally by way of interview, as they had undertaken to do. Given that the appellant had
maintained his innocence and the criminal conviction was quashed on the grounds it was unsafe,
the Board decided that the appellant had been denied natural justice and the Burchell test had
not been satisfied.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 25%
AWARD: £17,667.55

33. HIGHER EXECUTIVE OFFICER DISMISSED ON DISCIPLINARY GROUNDS FOR ABUSE OF
HIS OFFICIAL POSITION

The Board concluded that the decision to dismiss was unfair on procedural grounds given 
the excessive time taken at the various stages of the disciplinary process. Excessive periods of
time appeared to have elapsed between the incident occurring and suspension from duty; the
investigation report took much longer to produce than the stipulated timescale of within 13
weeks and there was also an unacceptable delay between the submission of the investigation
report and the issue of the charge letter, and between the disciplinary hearing and the decision
to dismiss being communicated to the appellant.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: 100%

100% POLKEY FACTOR
AWARD: NIL
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34. PRISON OFFICER DISMISSED ON INEFFICIENCY GROUNDS FOR UNSATISFACTORY
ATTENDANCE

The Board concluded that the Agency had not followed its procedures because the appellant,
having been advised of the intention to terminate his employment, was not afforded the
opportunity to make representations before the decision to dismiss was taken. It also determined
that the appellant had not been treated fairly as at the time of dismissal he had received a letter
from the establishment providing him with a date to return to work and a phased return plan. 
The Board did not accept the Agency’s view that the issuing of that letter was misguided as the
Occupational Health Adviser’s advice also supported a return to work.

RESULT: REINSTATEMENT
ACCEPTED: YES

35. PRISON OFFICER DISMISSED ON INEFFICIENCY GROUNDS FOR UNSATISFACTORY
ATTENDANCE

Having returned to work after an extensive period of sickness, the Agency gave the appellant 
an oral warning which was confirmed in writing. He was advised that his attendance would be
monitored in the coming year and that a substantial improvement was expected over the next
three months. The Board concluded that having provided this warning, the Agency’s decision to
dismiss, coming only a day later, was unfair both procedurally and substantively as the appellant
had been entitled to expect to receive the period set out in the warning to make a significant
improvement in his attendance, and for this to have been monitored and reviewed in accordance
with the Agency’s procedures. At the time the decision to dismiss was taken, the appellant had
been back at work for two months without any further absences and the Agency had a medical
report which stated that he was not suffering from an underlying medical condition and that
effective service could be expected.

RESULT: REINSTATEMENT
ACCEPTED: YES

36. OPERATIONAL SUPPORT GRADE DISMISSED ON INEFFICIENCY GROUNDS DUE TO
UNSATISFACTORY ATTENDANCE

The Board determined that the dismissal was both procedurally and substantively unfair. There
was no evidence that the Agency had conformed to the procedures relating to the handling of
long-term sickness absence and, in particular, there was no evidence that the intention to dismiss
letter was either sent to or received by the appellant. Nor was there evidence that the Agency
had sought to involve welfare or that they had offered the appellant counselling or any other
practical means of support despite his suffering from a mental health condition. The Board was
concerned that, from the evidence, it appeared that the Agency had assumed that the appellant
would be granted medical retirement as a result of the latest period of sick absence and that
there had not been any discussions with the appellant regarding a return to work programme or
any reasonable adjustments to help in this process. Finally, whilst the Board acknowledged that
keeping in contact with the appellant might have been difficult, there were no records to show
that the Agency had endeavoured to do so.

RESULT: COMPENSATION
CONTRIBUTORY FAULT: NIL

NIL POLKEY FACTOR
AWARD: £6,292.79
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APPENDIX 5

Performance Against Targets 2004/2005

Hearings

Hearings to be heard within 18 weeks of receipt in 90% of cases.

Month Appeals Heard Average Number of % Within Target
(2003/2004 figures in brackets) Weeks to Hearing

April 20 (21) 14 (16) 100%
May 24 (24) 14 (15) 100%
June 22 (21) 15 (15) 100%
July 22 (15) 14 (15) 100%
August 17 (12) 15 (15) 100%
September 24 (22) 15 (14) 100%
October 22 (19) 15 (15) 100%
November 21 (24) 15 (15) 95%
December 11 (20) 14 (14) 100%
January 27 (28) 14 (16) 100%
February 10 (21) 14 (16) 100%
March 17 (30) 14 (15) 100%

Average 237(257) 14 (15) 99%

Decision letters issued

Letters to be issued within 24 hours of hearing in 95% of cases.

All decision letters were issued within the target period during 2004/2005.

Reports issued

Reports to be issued within 20 working days of hearing in 95% of cases.

Month Reports Issued Average Number of % Within Target
(2003/2004 figures in brackets) Working Days to Issue

April 17 (13) 10 (11) 100%
May 27 (19) 12 (11) 100%
June 22 (29) 12 (12) 100%
July 24 (14) 10 (10) 100%
August 20 (17) 8 (7) 100%
September 17 (19) 7 (9) 100%
October 27 (17) 10 (10) 100%
November 28 (24) 11 (8) 96%
December 7 (19) 7 (9) 100%
January 25 (25) 8 (10) 100%
February 12 (25) 8 (11) 100%
March 13 (26) 11 (10) 100%

Average 239(247) 10 (10) 100%



Compensation awards

Awards to be issued within 15 working days in 100% of cases.

Month Awards Issued Average Number of % Within Target
Working Days to Issue

April 0 (0) 13 (0) 0%
May 3 (0) 11 (0) 100%
June 1 (1) 13 (14) 100%
July 1 (4) 15 (15) 100%
August 4 (4) 8 (8) 100%
September 1 (3) 17 (16) 0%
October 3 (4) 12 (8) 66%
November 3 (4) 8 (13) 100%
December 3 (1) 9 (11) 100%
January 4 (0) 13 (0) 75%
February 2 (4) 6 (11) 100%
March 6 (7) 10 (11) 100%

Average *31 (32) 11 (12) 94%

* Includes four awards made in 2005/2006 in respect of unfair decisions taken by the Board in the
previous financial year.
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APPENDIX 6

Results of Customer Satisfaction Surveys Issued 2004/2005

Number of forms issued: 630 Number of forms returned: 276 (44%) 

Appellant 46

Appellant’s representative 64

Department or Agency representative 166

Written information about the CSAB

2. Understanding the guidance notes – were they easy or difficult?

EASY DIFFICULT

Appellant 93% 7%

Appellant’s representative 100% 0%

Department or Agency representative 99% 1%

3. Did the guidance notes provide enough information to assist you in preparing your case?

YES NO

Appellant 91% 9%

Appellant’s representative 97% 3%

Department or Agency representative 97% 3%

Your dealings with the Secretariat

4. Did you telephone the Secretariat?

YES NO

Appellant 39% 61%

Appellant’s representative 67% 33%

Department or Agency representative 70% 30%

5a. Were the staff helpful?

YES NO

Appellant 100% 0%

Appellant’s representative 100% 0%

Department or Agency representative 100% 0%

5b. Was your query answered to your satisfaction?

YES NO

Appellant 100% 0%

Appellant’s representative 100% 0%

Department or Agency representative 100% 0%
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6. Did you write to the Secretariat?

YES NO

Appellant 48% 52%

Appellant’s representative 63% 37%

Department or Agency representative 22% 78%

7. Were you sent a response within 10 working days?

YES NO

Appellant 95% 5%

Appellant’s representative 95% 5%

Department or Agency representative 97% 3%

8. Were you satisfied with the response?

YES NO

Appellant 100% 0%

Appellant’s representative 100% 0%

Department or Agency representative 100% 0%

The hearing

9. When the format of the hearing was explained to you, was it is easy to understand?

YES NO

Appellant 96% 4%

Appellant’s representative 100% 0%

Department or Agency representative 100% 0%

10. Did you receive a copy of the hearing report within 20 working days of the hearing?

YES NO

Appellant 98% 2%

Appellant’s representative 100% 0%

Department or Agency representative 99% 1%

11. Overall, were you satisfied with the service you received from the Secretariat?

YES NO

Appellant 91% 9%

Appellant’s representative 97% 3%

Department or Agency representative 100% 0%
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APPENDIX 7

Appeals Received and Heard 1995/1996 – 2004/2005

Appeals Appeals Successful 
Received Heard Appeals

1995/1996 306 242 21%

1996/1997 269 238 24%

1997/1998 231 192 21%

1998/1999 165 168 21%

1999/2000 216 158 22%

2000/2001 238 161 27%

2001/2002 255 207 26%

2002/2003 321 210 24%

2003/2004 357 257 21%

2004/2005 396 237 20%

 


